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Brickeye Terms of Service 
THIS AGREEMENT is made  

BETWEEN: 

ADVANCED OPTO-MECHANICAL SYSTEMS AND TECHNOLOGIES INC. (o/a Brickeye) 

(“Brickeye”) 

-and- 

[Customer Legal Name] 

(“Customer”) 
 
WHEREAS, Brickeye provides equipment and software services for monitoring and mitigation of risks and enhancing productivity at 
construction sites, buildings and facilities (collectively, the “Services”). 

 
WHEREAS, Customer desires to obtain the Services for one or more construction site(s) or building(s) or facilities managed by the 
Customer (the “Project Site”), and Brickeye desires to provide the Services to the Customer, on the terms and conditions set forth 
herein. 
 
NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, the parties agree as follows: 
 

ARTICLE 1 -  ORDER FORM 

1.1 This Agreement is related to and deemed incorporated in the accompanying Order Form delivered by Brickeye to the 
Customer (the “Order Form”) which identifies the Project Site and the Services to be provided in each Project Site and the 
parties acknowledge that both agreements are enforceable in accordance with their respective terms.  In the event of a 
conflict between the respective terms of this Agreement and the Order Form, this Agreement shall govern to the extent of 
the conflict. 

ARTICLE 2 -  DEFINITIONS 

2.1 “Activation Date” shall mean the date the Services are activated for the Customer. 

2.2 "Analytics” means any additional aggregated data or meta data created from the analysis of raw sensor or device data. 

2.3 “Brickeye Owned and Installed Equipment” refer to sensors, monitoring devices, network equipment and other accessories 
that are provided and installed at the Project Site by Brickeye, and are utilized for the purpose of providing Services to the 
Customer and are not included as part of an equipment sale to the Customer, nor is their title transferred to the Customer 
through any business transaction between Brickeye and the Customer. 

2.4 "Confidential Information" shall mean: (a) any and all information which is disclosed by either party (“Discloser”) to the 
other (“Recipient”) verbally, electronically, visually, or in a written or other tangible form which is either identified or should 
be reasonably understood to be confidential or proprietary; and (b) the terms, including without limitation, the pricing of 
the Services and any proposals or other documents that preceded this Agreement. Confidential Information may include, 
but not be limited to, trade secrets, computer programs, software, hardware, documentation, formulas, data, inventions, 
techniques, marketing plans, strategies, forecasts, customer lists, employee information, financial information, confidential 
information concerning any of Customer's past, current or possible future programs or projects, and confidential information 
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concerning Customer's business or organization, as Customer has conducted it or as Customer may conduct it in the future. 
In addition, Confidential Information may include information concerning any of Customer's past, current, or possible future 
products or methods, including information about Customer's research, development, engineering, purchasing, 
manufacturing, accounting, marketing, selling, leasing and/or software (including third party software). Confidential 
Information does not include information which: (a) is or becomes part of the public domain through no fault of the 
Recipient; (b) is lawfully received by the Recipient from a third party who is not in breach of a legal or contractual obligation 
in respect to the Confidential Information; (c) is independently developed by the Recipient without access or reference to 
any Confidential Information of the Customer; or (d) is known to the Recipient prior to the disclosure by the Customer. The 
burden of proof that Confidential Information of the Customer resides within one of the foregoing exceptions will be on the 
Recipient. 

2.5 “Customer Content” means any data, information, trademarks, logos, files, images, text, or other content that may be 
provided by Customer or its authorized users to Brickeye for use in conjunction with the Services. 

2.6 “Customer Owned and Installed Equipment” shall refer to valve(s) which is to be sold and delivered to the Customer under 
the terms of this Agreement.  

2.7 "Documentation” shall mean user guides or operating manuals containing the functional specifications and information for 
the Services, as may be reasonably modified from time to time by Brickeye. 

2.8 “Effective Date” shall mean the date that this Agreement becomes effective and binding on the parties, which date shall be 
the date that the Order Form is executed by the last party to sign it as indicated by the date below such party’s signature. 

2.9 “Estimated Start Date” shall mean the date that the parties agreed as the expected Activation Date for the Services in Order 
Form.  

2.10 “Final Date” shall mean the date all the Brickeye Owned and Installed Equipment is removed from the Project Site after 
deactivation of Services. 

2.11 "Force Majeure Event" shall mean any cause beyond the reasonable control of the party that could not, by reasonable 
diligence, be avoided, including act of God, acts of war, terrorism, riots, embargoes, acts of civil or military authorities, denial 
of or delays in processing of export license applications, fire, flood, earthquakes, pandemic, accidents, or strikes or lockouts.  

2.12 “Party” shall mean Customer or Brickeye in this Agreement. 

2.13 "Permitted User” means any individual including Customer employee, consultant, independent contractor, or other 
Customer affiliates who has need to use of the Services based upon a contractual relationship with Customer, so long as (i) 
such user is not a Brickeye competitor, (ii) Customer remains responsible for use of the Services by such user, and (iii) such 
user is subject to confidentiality and use restrictions at least as strict as those contained in this Agreement. 

2.14 “Software” means Brickeye’s proprietary cloud-based software used to access real-time sensor data and analyzed data in 
the form of graphs, charts, tables, reporting or other means as provided by Brickeye and described in Order Form. 

2.15 “Term” shall mean the time between the Estimated Start Date and completion of Services as specified in the Order Form  

2.16 “Contract Term” shall mean the time between Activation Date and Final Date. 

ARTICLE 3 -  TERM OF SERVICE AND TERMINATION 

3.1 Initial Payment. The Customer shall pay an amount equal to 15% of Total Contract Value, invoiced upon Order Form 
signature, as a non-refundable payment for delivery of Risk Mitigation Plan & Certificate of Protection, submittal package, 
securing scheduled installation, and pricing guarantee (the "Initial Payment"). 
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3.2 Valve Payment. The Customer shall pay the one-time fee for Customer Owned and Installed Equipment, i.e., valve items, 
("Valve Payment"), if applicable, no later than 90 days before the Estimated Start Date less Initial Payment. Brickeye shall 
only procure valves once Valve Payment is received. 

3.3 Annual Service Fee (Terms of 12 months or more). Upon installation and activation of each service item on the Activation 
Date, Customer shall pay the first year service fee for each service item ("Annual Service Fee") less any payments made 
toward service fee including Initial Payment. After the completion of 12 months of service, the Customer shall pay the service 
fee for each service annually on the anniversary of the Activation Date. 

3.4 Term Service Fee (Terms of less than 12 months). Upon installation and activation of each service item on the Activation 
Date, Customer shall pay the total service fee for each service item ("Term Service Fee") less any payment made toward the 
first year service fee including the Initial Payment for each item.  

3.5 Monthly Renewal. Following the Term, service items will be billed on a month-to-month basis according to the service item’s 
monthly Unit Price as indicated on the Order Form, subject to Termination by written notice from Customer to Brickeye at 
such time that services are no longer required. Monthly renewal does not apply to noise monitoring services. 

3.6 Service Calls: Customer-initiated Service Calls will be charged at $90/hour. 

3.7 Termination 

i) Termination for Convenience.   

• Termination within 90 days of Activation Date: The Customer may terminate this Agreement within 90 days after the 
Activation Date by written notice given at least thirty (30) days before the termination date to Brickeye. 	 The 
customer will be refunded on a pro-rated basis upon Termination for Convenience for any amount pre-paid toward 
the services. 

• Termination after 90 days of Activation Date: Customer may terminate this Agreement by written notice given to 
Brickeye at least 30 days before the cancellation date Brickeye. Any amount pre-paid toward the services including 
Term Service Fee or Annual Service Fee will not be refunded to the Customer. 

ii) Termination for Breach. Each Party may terminate this Agreement or any Order Form immediately upon notice to the 
other Party if the other Party: (i) materially breaches this Agreement or such Order Form, which for certainty includes 
failure by the Customer to make a payment to Brickeye after 60 days of receiving an invoice by the Customer, and fails 
to remedy, or fails to commence reasonable efforts to remedy, such breach within ten (10) days after receiving notice of 
the breach from the terminating Party, (ii) infringes the terminating Party's intellectual property rights and fails to 
remedy, or fails to commence reasonable efforts to remedy, such breach within five (5) days after receiving notice of the 
breach from the terminating Party, or (iii) becomes bankrupt, insolvent, is liquidated or dissolved (v) Customer provides 
Brickeye’s competitors access to the Software or Brickeye Owned and Installed Equipment. 

3.8 Effect of Termination. In the event the Agreement is terminated by Customer for convenience or by Brickeye as a result of 
a material breach by Customer, Customer shall pay the prorated amounts owed to Brickeye under this Agreement up to the 
date of termination.  

3.9 Obligations upon Termination or Expiration.  Upon the termination or expiration of this Agreement, Customer will promptly 
lose access to all Software services and the Customer shall grant Brickeye access to the Project Site for removal of any 
equipment deployed in the Project Site delivering Services to the Customer. 

3.10 Survival of Provisions. Those provisions of this Agreement that, by their nature, are intended to survive termination or 
expiration of this Agreement will remain in full force and effect. 

3.11 Transfer of Agreement. This Agreement is transferrable to Customer’s affiliates upon written notice to Brickeye and written 
approval of Brickeye which will not be unreasonably withheld. This transfer may require changes in the terms of this 
Agreement. 
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3.12 Ownership of Customer Owned and Installed Equipment. It is expressly understood that the title to the Customer Owned 
and Installed Equipment shall pass from Brickeye to the Customer upon the complete payment for the equipment and upon 
the completion of delivery to the location specified by the Customer. Upon transfer of title, the Customer shall assume 
ownership of the equipment, along with all associated rights and responsibilities. The Customer acknowledges and agrees 
that the equipment is sold by Brickeye as a distributor or reseller and not as a manufacturer. As such, any warranties, 
obligations, or liabilities pertaining to the condition, use, or performance of the Customer Owned and Installed Equipment 
shall be the sole responsibility of the Original Equipment Manufacturer (OEM), except as expressly stated in this Agreement. 

 

ARTICLE 4 -  FEES AND PAYMENT 

4.1 Payment Terms. All invoices are due and payable within 30 days after receiving by the Customer. 

4.2 Late Payments. A service charge of 2.9% per month (34.8% per annum) will be added to overdue invoices. 

4.3 Suspension of Services.  Brickeye reserves the right to suspend provision of any Services (a) immediately upon any invoiced 
amount becoming overdue for more than 60 days, or (b) if such suspension is necessary to comply with any applicable law 
or order of any governmental authority. Reactivation of suspended Services is subject to $250 fee.  

ARTICLE 5 -  INTELLECTUAL PROPERTY RIGHTS 

5.1 Customer agrees that the Software, the Brickeye Owned and Installed Equipment, and Documentation (collectively called 
“Brickeye IP”) are proprietary products and services and that all right, title and interest in and to Brickeye IP, including all 
associated intellectual property rights, are and shall at all times remain with Brickeye and its third-party licensors. The 
Brickeye IP contain trade secret and proprietary information owned by Brickeye or its third-party licensors and is protected 
by copyright laws and international trade provisions. Customer must treat the Brickeye IP like any other copyrighted material 
and Customer may not copy or distribute the Brickeye IP, electronically or otherwise, for any purpose. Customer hereby 
grants to Brickeye a non-exclusive right to use all Customer Content as necessary solely for the purposes of providing the 
Services to Customer, and its Permitted Users pursuant to this Agreement. 

ARTICLE 6 -  SOFTWARE SERVICES 

6.1 Grant of Rights. Brickeye hereby grants the Customer a limited, non-exclusive, non-transferable right to access the Software 
via internet and use the Software and the Documentation only for the purposes defined in the Order Form subject to the 
terms and conditions set forth herein, during the Contract Term. The Software will not be provided to Customer in CD-ROM 
form (or any other form of media) and, subject to the Order Form, will not be installed on any servers or other computer 
equipment owned or otherwise controlled by Customer. Instead, Brickeye will be responsible for arranging for the remote 
hosting of the Brickeye Software and will provide Customer with required username and password to access and use the 
Software through the use of the internet and Customer’s computers or mobile devices. Customer shall be responsible for all 
use of the Brickeye Software using Customer’s username and password. Customer shall have the right to export data from 
the Brickeye software into its own systems, and the Parties shall reasonably cooperate to enable such transfer. 

6.2 Use of the Software and Services is restricted to use by the Customer and Customer affiliates only, and only for Customer's 
internal business purposes. Customer may not use the Software or Services for the benefit of any third parties or provide 
other access or use of the Software or the Services to third parties. Customer may not, directly or indirectly, sublicense, 
assign, transfer, sell, rent, lend, lease or otherwise provide the Software, the Brickeye Owned and Installed Equipment, the 
Services (or any portion thereof, including without limitation any capacity) or the Documentation, or any portions thereof, 
to any third party, and any attempt to do so is null and void. 

6.3 Permitted Users. The Software services may only be used by Permitted Users of the Customer. Brickeye has the right to 
refuse access to individuals who are not Permitted Users.  
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6.4 Customer may not reverse engineer, disassemble, decompile, or make any attempt to ascertain, derive or obtain the source 
code for the Software. The Software and Services shall not be used for any commercial purpose beyond the functionality 
driven by the Software. Customer will not use the Software, the Brickeye Owned and Installed Equipment or Services to take 
any actions that: (a) infringe on any third party's copyright, patent, trademark, trade secret or other proprietary rights or 
rights of publicity or privacy; (b) violate any applicable law, statute, ordinance or regulation (including those regarding export 
control); (c) are defamatory, trade libelous, threatening, harassing or obscene; (d) constitute unauthorized entry to any 
machine accessible via the network; (e) give Brickeye competitors access to Software, Brickeye Owned and Installed 
Equipment, and Service. Customer shall not interfere with or disrupt network users, services, or equipment with the intent 
to cause an excessive or disproportionate load on Brickeye or its third-party vendor(s)’s infrastructure by means of (but not 
limited to) distribution of unsolicited bulk emails or chain letters, viruses, Trojan horses, worms, or other similar harmful or 
deleterious programming routines.  

ARTICLE 7 -  WARRANTIES 

7.1 Transfer of OEM Warranty. Upon delivery, the ownership of the Customer Owned and Installed Equipment will be 
transferred to the Customer. Along with this transfer of ownership, any and all warranties related to the equipment, 
including but not limited to the Original Equipment Manufacturer (OEM) warranty, shall also be transferred to the Customer. 
Brickeye hereby disclaims all warranties, either express or implied, related to the Customer Owned and Installed Equipment, 
including, but not limited to, any implied warranties of merchantability or fitness for a particular purpose. The Customer 
acknowledges that Brickeye is not the manufacturer of the equipment, and therefore, Brickeye shall not be held liable for 
any defects, warranty claims, or issues arising from the equipment's performance, quality, or functionality. The Customer 
agrees to look solely to the OEM for any claims related to the equipment warranty. Brickeye will provide reasonable 
assistance to the Customer in facilitating communication with the OEM for warranty-related matters, but shall not be 
obligated to provide any direct warranty support or service for the equipment. 

7.2 Mutual Warranties. Each party warrants that: (a) it has the right and power to enter into this Agreement; and (b) it will 
comply with any applicable laws and regulations pertaining to this Agreement. 

7.3 Brickeye Limited Warranty. Except as otherwise set forth in Section 7.1, Brickeye represents, warrants and guarantees to 
Customer that during the Contract Term that the Services (i) shall conform to the requirements defined in the Order Form; 
(ii) shall be fit and will function for the particular purpose it was designed or intended; and (iii) shall comply with all 
Governmental Requirements, if applicable (the “Warranty”). 

7.4 Remedies. During the Contract Term, if the Software, the Brickeye Owned and Installed Equipment or the Services fail to 
comply with the Warranty, Brickeye’s entire liability and Customer's exclusive remedy will be to repair or replace the 
Software and/or the Brickeye Owned and Installed Equipment. This limited warranty is void if failure of the Software or the 
Brickeye Owned and Installed Equipment has resulted from accident, abuse, misuse, or negligence of any kind in the use, 
handling or operation of the Software or the Brickeye Owned and Installed Equipment, including any use not consistent with 
the Documentation or Brickeye training. Notwithstanding the forgoing, if Brickeye is unable to repair or replace the Software 
or Brickeye Owned and Installed Equipment within 15 business days, Customer shall have the option to immediately 
terminate this Agreement and be entitled to a refund of the prorated fees paid under this Agreement or the applicable Order 
Form. Brickeye's entire liability and Customer's exclusive remedy for any breach of the Warranty shall be Brickeye repeating 
the Services performed. 

7.5 Disclaimer. Customer acknowledges that the Software, Services, and Brickeye Owned and Installed Equipment provided by 
Brickeye are intended for the purpose of reducing or mitigating the risk of incidents and generating data and analytics to 
assist the Customer with making business decisions; however,  Brickeye cannot and does not warrant that the Software and 
the services pertaining thereto, Brickeye Owned and Installed Equipment, work hundred percent (100%) of time, or are error 
free. The provision of the same under this Agreement are not intended as a replacement of the Customer’s and/or its 
Separate Contractors supervisory duty over the Project Site. Customer hereby acknowledges that it has relied on no 
warranties other than the express warranties set forth in this Agreement. 

7.6 Intellectual Property Warranty. Brickeye represents and warrants that it has all rights necessary to provide Customer access 
to the Software. In the event that any suit is brought against Customer based on a claim that the Software infringes any 
existing U.S. or Canadian patent, copyright, or trade secret, Brickeye agrees that it will indemnify, defend, and hold harmless 
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Customer and its employees, officers, directors and agents from all claims, liabilities, or damages, including attorneys' fees. 
If the Software is found to infringe a valid U.S. or Canadian patent, copyright, or trade secret, Brickeye may, at its own 
expense and election, either acquire rights to use the infringing property or modify the Software to be non-infringing but 
substantially conform to Documentation. If neither option is commercially reasonable, either party may terminate this 
Agreement. 

 

ARTICLE 8 -  OTHER SERVICES 

8.1 Customer Owned Equipment Installation Responsibility and Liability. The Customer shall engage a certified and qualified 
subcontractor for the installation of the Customer Owned and Installed Equipment. The Customer is responsible for ensuring 
the subcontractor's compliance with industry standards, Governmental Requirements, and any specific guidelines provided 
by the Original Equipment Manufacturer (OEM). Upon transfer of title, following full payment and delivery, the Customer 
assumes all responsibilities associated with the installation of the Customer Owned and Installed Equipment. Brickeye 
expressly disclaims liability for any installation-related losses, damages, or delays. This includes issues due to workmanship, 
installation timing, or any direct or indirect consequences thereof. The Customer agrees to address any installation-related 
claims or liabilities with the engaged subcontractor, absolving Brickeye of such responsibilities. Brickeye will assist the 
Customer in addressing any issues covered by the warranty of the Customer Owned and Installed Equipment for the duration 
that such warranty is valid which may include the Brickeye’s direct engagement with the Original Equipment Manufacturer 
for replacement or repair of the Customer Owned and Installed Equipment. 

8.2 Brickeye Owned Equipment Installation Responsibility and Liability.   Subject to applicable fees set forth in the Order Form, 
unless otherwise agreed between Parties, Brickeye or Brickeye affiliates will provide and install the Brickeye Owned and 
Installed Equipment required to provide the Services in the Project Site. Brickeye shall engage a qualified subcontractor for 
the installation of Brickeye Owned and Installed Equipment. Brickeye is responsible for ensuring the subcontractor's 
compliance with industry standards, Governmental Requirements, and any specific guidelines required for the installation 
of the equipment. The ownership of Brickeye Owned and Installed Equipment will always remain with Brickeye, unless 
otherwise set forth in the Order Form. If the installation of Brickeye Owned and Installed Equipment requires hardwired 
electrical connections, the Customer shall engage a certified and qualified subcontractor for the installation of those 
hardwired electrical connections. The Customer is responsible for ensuring the subcontractor's compliance with industry 
standards, Governmental Requirements, and any specific guidelines provided by the Brickeye. 

8.3 Brickeye Owned and Installed Equipment Location and Security. The Brickeye Owned and Installed Equipment will be located 
at mutually acceptable locations at the Project Site and shall not be moved or accessed by Customer except with the prior 
written consent of Brickeye. The Customer shall be responsible for maintaining the security of the Brickeye Owned and 
Installed Equipment at the Project Site. 

ARTICLE 9 -  INSURANCE 

9.1 Brickeye will maintain insurance policies as per the Certificate of Insurance attached hereinto in Exhibit A. Brickeye shall 
provide the Customer with a certificate of insurance upon request. Notwithstanding the foregoing, Customer acknowledges 
that Brickeye’s liability is limited pursuant to Section 10.3. 

ARTICLE 10 -  GENERAL TERMS 

10.1 Confidentiality and Proprietary Rights. 

i) Use and Disclosure of Confidential Information. Each Party may disclose to the other Party Confidential Information. 
Except as expressly permitted by this Agreement, neither Party will: (a) disclose the other party’s Confidential 
Information except (i) to Permitted Users who are bound by confidentiality terms no less restrictive than those contained 
in this Agreement, or (ii) to the extent required by law following prompt notice of such obligation to the other Party. 
Each Party will use all reasonable care and handling and securing the other Party’s Confidential Information and will 
employ all security measures used for its own proprietary information of similar nature. Subject to Section 10.6, upon 
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termination of this Agreement, each Party will, upon written request, return or destroy all of the other Party’s tangible 
Confidential Information in its possession and will promptly certify in writing to the other Party that it has done so.  

ii) Period of Confidentiality. The restrictions on use, disclosure and reproduction of Confidential Information set forth in 
this Agreement will survive and remain in full force and effect following the termination of this Agreement.  

iii) Injunctive Relief. The Parties agree that the breach, or threatened breach, of any provision of related to the Confidential 
Information may cause irreparable harm without adequate remedy at law. Upon any such breach or threatened breach, 
a Party will be entitled to injunctive relief to prevent the other Party from commencing or continuing any action 
constituting such breach, without having to post a bond or other security and without having to prove the inadequacy of 
other available remedies. Nothing in this Agreement will limit any other remedy available to either Party (such as also 
suing for damages resulting from such disclosure of Confidential Information). 

iv) Retained Rights. Customer’s rights and the Services will be limited to those expressly granted in this Agreement and any 
Order Form. Brickeye and its suppliers reserve all intellectual property rights not expressly granted to Customer. All 
changes, modifications, improvements or new modules made or developed with regard to the Services, whether or not 
(a) made or developed at Customer’s request, or (b) made or developed in cooperation with Customer, , will be solely 
owned by Brickeye or its suppliers. 

v) Neither Party makes any representation, warranty, assurance or inducement, express, statutory or implied, as to the 
adequacy, sufficiency or freedom from defect of any kind, suitability for any particular purpose or use, or freedom from 
patent infringement that may result from use of any Confidential Information. Confidential Information is provided “AS-
IS”. 

10.2 Customer Indemnification.  

i) Duty to Defend.  Customer will defend, indemnify, and hold Brickeye harmless from any action or other proceeding 
brought by a third party against Brickeye to the extent that it is based on (a) Customer’s use of the Services, or (b) 
Customer’s breach of this Agreement. Customer will pay costs and damages (including attorneys’ fees) incurred by 
Brickeye as a result thereof. 

10.3 Limitation of Liability.  

i) Limited Liability. Brickeye' maximum liability for any action arising under this Agreement, regardless of the form of action 
and whether in tort, contract or other form of liability, shall in no event exceed the fees paid by Customer during the 
one-year period preceding notice to Brickeye of Customer's loss. If there are multiple claims, Brickeye’s liability under 
each claim shall be proportionally reduced so that Brickeye’s total liability remains limited to the above amount. In no 
event shall either Party be liable for indirect, special, incidental, or consequential damages of any kind, including without 
limitation, lost data, lost profits, opportunities or contributions, loss of use, goodwill, business interruption, or other 
pecuniary or non-pecuniary loss, however arising, even if Brickeye has been advised of the possibility of such damages. 
The parties agree to the allocation of risk set forth herein. Customer acknowledges that the fees paid by it reflect the 
allocation of risk set forth in this Agreement and that Brickeye would not enter into this Agreement without these 
limitations on its liability. Such limitation of liability does not apply to any act of any willful misconduct, fraud, 
abandonment or deliberate act of wrongdoing or reckless disregard on the part of Brickeye.  

ii) Material Consideration. THE PARTIES ACKNOWLEDGE THAT THE FOREGOING LIMITATIONS ARE A MATERIAL CONDITION 
FOR THEIR ENTRY INTO THIS AGREEMENT. 

10.4 Vandalism and Theft Liability. In the event of the vandalism or theft of the Brickeye Owned and Installed Equipment, while 
installed at the Site, the Customer will promptly reimburse Brickeye for the cost of (i) such Brickeye Owned and Installed 
Equipment or its repair, and (ii) any additional related fees, including, without limitation any required shipping, installation 
and implementation fees. 

10.5 Exclusion of Liability Post-Construction and Post-Occupancy. Notwithstanding any other provision of this Agreement, 
Brickeye shall not be liable for any claims, indirect, incidental, consequential, or punitive damages, losses, expenses, or 
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liabilities (collectively, "Claims") arising out of or related to the Order Form under this Agreement, after the Final Date which 
may include post-construction and post-occupancy. This exclusion includes, but is not limited to, all the Services provided 
by Brickeye, except as may be otherwise expressly covered under a separate warranty or maintenance agreement between 
the Customer and Brickeye. This clause shall survive the termination or expiration of this Agreement. 

10.6 Internet Disclaimer. Some of the Services contemplated by this Agreement will utilize the internet. Brickeye provides no 
warranties for the operation of the internet – which is subject to interruption or security vulnerabilities outside of its control.  
Brickeye disclaims all liability related to internet-related interruptions or security breaches. 

10.7 Cloud Services Availability. Notwithstanding the Internet Disclaimer, Brickeye acknowledges its responsibility to ensure 
reliable operation of its cloud services to the extent that such operation is contingent on internet service or cellular 
connections under its control. In the event of a service outage or interruption within Brickeye’s cloud services due to factors 
within the Brickeye’s reasonable control, Brickeye shall promptly notify the Customer of the outage and provide regular 
updates regarding the status of the cloud services; endeavor to restore the cloud services to full functionality as expediently 
as possible; provide, upon request, a report detailing the cause of the outage and measures taken to resolve the issue and 
prevent future occurrences; implement necessary measures to mitigate the risk of future service interruptions that are 
within its control; offer reasonable support to the Customer for mitigating the impact of the service interruption, which may 
include providing alternative means of access to the services or recommending temporary solutions until the cloud services 
are fully restored. This clause does not extend liability to Brickeye for interruptions or failures of cloud services due to factors 
beyond the Brickeye’s reasonable control but not limited to, general internet outages, cellular network failures not 
attributable to Brickeye, acts of God, sabotage, or force majeure events. In such cases, the provisions of the Internet 
Disclaimer clause shall prevail. This is intended to clarify the circumstances under which Brickeye assumes liability for 
disruptions in its cloud services, specifically those disruptions that are within its reasonable control. It is not intended to 
override or negate any other limitations of liability or disclaimers stated in this Agreement. 

10.8 Not a Security Service.  THE SERVICES DO NOT INCLUDE AND ARE NOT INTENDED TO PROVIDE SERVICES RELATED TO THE 
MONITORING OR MAINTAINING THE SECURITY OF ANY BUILDING AND CONSTRUCTION SITE(S). BRICKEYE DISCLAIMS ANY 
AND ALL RESPONSIBILITY FOR THE PROVISION OF ANY SECURITY SERVICES. CUSTOMER SHALL BE SOLELY RESPONSIBLE FOR 
SECURITY OF THE BUILDING AND CONSTRUCTION SITES. 

10.9 Customer Data and Analytics. Brickeye shall be the owner of the analytics and reports, which for certainty includes the 
sensor reading data that cannot be extracted from the analytics and reports, developed from Customer Data using the 
Brickeye Software, and Customer shall only have the right to use such Analytics subject to the terms of this Agreement and 
the applicable Order Form. Brickeye shall be entitled to use aggregated Customer Data and Analytics to perform its 
obligations hereunder and for its own business purposes, including following expiration or termination of this Agreement, 
provided that such use (a) does not identify the Customer, any Project Site, or any	Permitted User or other stakeholder 
information provided to Brickeye and (b) complies with applicable laws. Upon termination or expiration of an Order Form, 
upon receiving a written request from the Customer, Brickeye will make a copy of the Customer Data covered by the Order 
Form available to the Customer on mutually acceptable terms, which may include charges for making a copy of the Customer 
Data or continuing to maintain Customer access to the Customer Data on Brickeye systems. Brickeye reserves the rights to 
use the photos, logos, videos and testimonials for marketing purposes.  

10.10 Electricity and Power. Customer acknowledges that the electricity and other power sources are required for the functioning 
of the Software and Brickeye Owned and Installed Equipment at the Project Site. Brickeye will inform Customer via electronic 
mail in the event of any known disruption occurred in the electricity or other power sources at the Project Site so that the 
Customer can take necessary actions to eliminate such disruptions. Brickeye expressly disclaims any and all responsibility in 
connection with the availability of power and/or electricity at the Project Site and/or the conduct of other contractors 
retained by the Customer under separate agreement (the “Separate Contractors”) performing services at the Project Site. 
Neither Brickeye nor any of its officers, directors, members, or employees may be held liable for any claim, damage, or loss, 
and Customer hereby waive any and all claims or causes of action, arising from or relating to any damage or interruption of 
services caused by the loss of power, electricity, or any acts or omissions from Separate Contractors which cause 
interruptions to the functioning of the Software, Brickeye Owned and Installed Equipment, the services rendered by Brickeye 
in connection thereto, unless such claims or causes of action arise from gross negligence, recklessness, or willful misconduct 
of Brickeye. 
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10.11 Governing Law. This Agreement is governed by and will be construed in accordance with the laws of the state or province 
where the Project Site is located.  

10.12 Disputes. In event of a dispute of any kind arising out of or in connection with this Agreement, the parties shall in good faith 
attempt a negotiated resolution, by reference of the dispute matter to their respective senior management for a period of 
thirty (30) calendar days. Failing resolution by senior management negotiation, the parties agree resolve the dispute by 
binding arbitration in accordance with the ADRIC Arbitration Rules by a single arbitrator. The parties shall mutually agree on 
the selection of the arbitrator, failing which the arbitrator shall be appointed in accordance with the rules. The arbitration 
proceedings shall take place in Toronto, Ontario. The parties agree that any arbitration award, including with respect to 
costs, may be enforced in any court of competent jurisdiction and shall be final other than with respect to errors of law, 
which can be appealed to a court of competent jurisdiction. The language of the arbitration shall be English. Each Party shall 
bear its own costs relating to the arbitration, subject to any decision of the arbitrator. 

10.13 Assignment and Subcontracts. Customer will not assign this Agreement without the prior written consent of Brickeye, which 
will not be unreasonably withheld. Brickeye may, upon notice to Customer, assign this Agreement to any affiliate or to any 
entity resulting from the transfer of all or substantially all of Brickeye’s assets or capital stock or from any other corporate 
reorganization or merger. 

10.14 Severability. If any part of a provision of this Agreement is found illegal or unenforceable, it will be enforced to the maximum 
extent permissible, and the legality and enforceability of the remainder of that provision and all other provisions of this 
Agreement will not be affected. 

10.15 Notices.  All notices and other communications given or made pursuant to this Agreement shall be in writing and shall be 
deemed effectively given upon the earlier of actual receipt or:  (a) personal delivery to the party to be notified, (b) when 
sent, if sent by electronic mail or facsimile during normal business hours of the recipient, and if not sent during normal 
business hours, then on the recipient’s next business day, (c) five (5) days after having been sent by registered or certified 
mail, return receipt requested, postage prepaid, or (d) one (1) business day after deposit with a nationally recognized 
overnight courier, freight prepaid, specifying next business day delivery, with written verification of receipt.    

10.16 Waiver. Failure to exercise or enforce any right under this Agreement will not act as a waiver of such right. 

10.17 Force Majeure. Except for the obligation to pay money, a party will not be liable to the other party for any failure or delay 
caused by a Force Majeure Event, whether or not such matters were foreseeable, and such failure or delay will not constitute 
a material breach of this Agreement.  

10.18 Amendment. This Agreement may be modified, or any rights under it waived, only by a written document executed by the 
authorized representatives of both parties. 

10.19 No Third-Party Beneficiaries. Except as specifically set forth in this Agreement, nothing in this Agreement will convert any 
right, remedy, or obligation upon anyone other than Customer and Brickeye. 

10.20 Relationship of Parties. This Agreement will not be construed as constituting a relationship of employment, agency, 
partnership, joint venture or any other form of legal association. Neither Party has any power to bind the other Party or to 
assume or to create any obligation or responsibility on behalf of the other Party or any other Party’s name. 

10.21 Non-solicitation of Employees. Neither Party will directly or indirectly solicit for employment any employee of the other 
Party during the Contract Term and for a period of one (1) year thereafter without the written consent of the other Party. 
This prohibition will not apply if an employee answers a party’s notice of a job listing or opening, advertisement or similar 
general publication of a job search or availability for employment. 

10.22 Marketing & Publicity. Both Parties may publicly announce that they have entered into this Agreement and describe their 
relationship in general terms, excluding financial terms, and may publicly identify and announce the Project Site as using 
Brickeye's Services, and Customer as a Brickeye customer, subject to the prior written consent of the other Party, such 
consent not to be unreasonably withheld or delayed. Customer is granted the non-exclusive license to use the Brickeye logo 
and identifiers (e.g., job site banners or hoarding graphics, social media, website, etc.) pursuant to the terms and conditions 
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of this Agreement. Customer may participate in Brickeye's marketing and communications programs as made available to 
the Customer and may make additional public claims provided that Brickeye provides consent to such claims, such consent 
not to be unreasonably withheld or delayed. Usage of Brickeye logo and identifiers must be consistent with the Brickeye 
Brand Usage Guide.	All marketing and publicity content relating to Customer will need to be approved by Customer’s 
communication team. Notwithstanding the foregoing, the Parties agree to destroy any promotional material provided by 
the other Party within 10 business days’ notice from the other Party requesting the destruction of such promotional material. 

10.23 Construction of Agreement. Both parties participated in the drafting and negotiation of this Agreement. This Agreement will 
not be presumptively construed for or against either Party. Section titles are for convenience only. As used in this Agreement, 
"will" means "shall," and "include" means "Includes without limitation. 

10.24 Counterparts. This Agreement may be executed in any number of counterparts, each of which will be deemed an original, 
but all of which together will constitute one instrument.  

10.25 Entire Agreement. The Agreement, including the Exhibits and the Order Forms entered into hereunder, and documents 
incorporated by reference, represent the complete and exclusive agreement between the Parties with respect to the subject 
matter hereof, superseding and replacing all the prior agreements, communications and understandings (written and oral) 
regarding its subject matter. 

 
“Exhibit A” 

Certificate of Insurance 

 


